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ARGUMENT
A Fatal Variance Existed Between the Elements Set Forth in Count II of the Criminal
Information and the Elements Set Forth in Jury Instruction No. 17 as to the Charge of
Resisting and Obstructing Such That the Conviction Should Be Reversed.

Contrary to the State's argument, the variance between the elements set f011h in the charging
document and the elements included within Jury Instruction No. 17 rose to the level of prejudicial
error requiring the reversal of the Defendanf s conviction. Without question, a variance existed
between the Information and the jury instruction. Count II of the Criminal Information limited the
conduct that a jury could convict Mr. Jackson for the crime of resisting, obstruction or delaying an
officer to refusing "to clear the scene of an ongoing investigation after having been requested to do
so by Cpl Keith Olsen .. .in violation ofldaho Code §18-705." R. P. 26.
Jury Instruction No. 17, however, failed to identify any specific conduct that could give rise
to a violation of Idaho Code § 18-705 and, thus, it expanded the conduct that could result in a
conviction. Instead of restricting a jury to consider only the conduct of refusing to clear the scene
of the investigation after being requested to do so, the Jury instruction permitted a conviction based
upon any conduct that could be considered resisting, delaying or obstructing the officers involved
in the incident. Specifically, the Jury was directed that the only elements that the state had to prove
was that Mr. Jackson willfully resisted, delayed or obstructed officer Keith Olsen in the discharge
or attempt to discharge any duty of office. See Instruction No. 17, R. 105. The misconduct giving
rise to a conviction could include Mr. Jackson resisting the officer's initial attempt to place him
1

under arrest.
In State v. Bernal, 164 Idaho 190, 194, 427 P.3d 1, 5 (2018), the Court agreed that the
discrepancy between the inf01mation and the reckless driving instruction allowed the State to
proceed upon an expanded theory of reckless driving simply because the information limited the
conduct to a specific road while the jury instruction referenced driving "upon a highway ... open to
the public." Id.

The Court concluded that the variance was an error but the error was not fatal

because the information in another count placed the defendant on notice that his driving conduct on
another road other than the one specified in the Information was at issue. Bernal, 164 Idaho at 195,
427 P.3d at 6.

The Court concluded that because the defendant had notice of his conduct on

another road was at issue he was not misled in the preparation of his defense.
In the case at bar, the variance was far more extensive than at issue in Bernal and was fatal
as it permitted a state to proceed on an expanded theory of violating I.C. § 18-705 by permitting a
jury to convict the defendant for resisting the officers which conduct was not charged within the
information. As noted above, the Information limited the criminal conduct to refusing to obey a
command to leave the scene. The Jury Instruction, however, expanded the conduct permitted a
conviction for resisting officer Olsen at the time Cpl Olsen attempted to arrest Mr. Jackson and place
handcuffs on him. As noted in the Respondent's Statement of the Facts, "[a]s the officers tried to
secure Jackson's right arm, he resisted." Brief of Respondent, P. 2. (emphasis added).
The variance between the jury instruction and the charging document is fatal as it misled the
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Defendant by expanding the conduct that could give rise to a conviction and by permitting a shift
away from the failing to leave an area when requested to resisting an officer when that officer was
attempting to place the defendant under an-est. Unlike in Bernal, the other count in the criminal
information did not place Mr. Jackson on notice that his resisting the officer prior to the alleged
battery could give rise to a criminal conviction of resisting and obstruction. Thus, the variance
between the Criminal Information and Jury Instruction No. 17 constituted a fatal en-or.
CONCLUSION

Based upon the above argument, Mr. Jackson requests this Court to reverse his judgment
of conviction.
DATED this 19th day of February, 2020.
BLEWETT MUSHLITZ HALLY, LLP

Isl Jonathan D. Hally
By:
Jonathan D. Hally, a member of the firm
Attorneys for Defendant-Appellant
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Jonathan D. Hally

4

